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CPI NI ON

Pogue, Judge: Plaintiff, Govesan Anmerica Corp. (“Govesan”),
challenges a decision of the United States Custons Service
(“Custons”) denying Plaintiff’'s protests filed in accordance with
section 514 of the Tariff Act of 1930, as anended, 19 U.S.C. § 1514
(1994). At issue is the proper tariff classification under 19
U S C 8§ 1202, Harnonized Tariff Schedule of the United States
(“HTSUS"), of Plaintiff’s inports of powder paints from Spain.

Plaintiff clainms that the subject nerchandise is classifiable
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under subheading 3210.00.00, HTSUS, as “[o]ther paints and
varni shes (including enanels, |lacquers and distenpers); prepared
wat er pignents of a kind used for finishing |leather.” Merchandise
cl assifiable under heading 3210 is subject to a 1.8% ad val orem
duty rate. Custons |iquidated the nerchandi se under headi ng 3907,
HTSUS, as “Pol yacetals, other polyethers and epoxide resins, in
primary forns; polycarbonates, alkyd resins, polyallyl esters and
ot her polyesters, inprimary forms.” The inported powders exist in
t hree basi c forns: epoxy-based, pol yester-based and epoxy- pol yester
hybri ds. The powders consisting principally of epoxide resins were
classified under subheading 3907.30.00, HISUS, which covers,
“Pol yacetal s, other polyethers and epoxide resins, in primry

forms: Epoxide resins,” dutiable at a rate of 6.1%ad valorenm the
powders consisting principally of polyester were classified under
subheadi ng 3907. 99. 00 HTSUS, which covers, “polycarbonates, alkyd
resins, polyallyl esters and other polyesters, in primary forns:
O her,” dutiable at arate of 2.2¢/ kg plus 8.2%ad valorem Hybrid
resins were classified under subheadi ngs 3907. 30. 00 or 3907.99. 00,
depending wupon which resin (that s, epoxy or polyester)
predom nat ed by wei ght.

This court has jurisdiction pursuant to 28 U S. C 8§
1581(a) (1994). Custons’ classification is subject to de novo

review pursuant to 28 U.S.C. § 2640. Before the Court are cross-

notions for summary judgnment nmade by Plaintiff and Defendant, the



Consol. Court No. 97-10-01833 Page 3

United States, pursuant to USCIT Rul e 56.

St andard of Review
Under USCIT Rule 56, summary judgnent is appropriate “if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssions
on file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party
isentitled to a judgnent as a matter of law.” USCIT R 56(c); see

also Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247 (1986);

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

The court analyzes a Custons classification issue in two
steps: “first, [it] ~construe[s] the relevant classification
headi ngs; and second, [it] determ ne[s] under which of the properly
construed tariff terns the nerchandi se at issue falls.” Bausch &

Lonb, Inc. v. United States, 148 F.3d 1363, 1365 (Fed. Cir. 1998)

(citing Universal Elecs., Inc. v. United States, 112 F. 3d 488, 491

(Fed. GCr. 1997)). \Wether the subject nerchandise is properly

classified is ultimately a question of law! See id. Summary

Cust ons deci ded this case based on a standard
classification ruling and did not utilize notice and comment
procedures. Follow ng the Supreme Court’s holding in United
States v. Mead Corp., 121 S. C. 2164 (2001), the Court does not
afford the deference articulated in Chevron U S.A 1Inc. V.

Nat ural Resources Defense Council, 467 U.S. 837, 843-45 (1984),
to Custons’ standard classification rulings. Cf. United States
v. Haggar Apparel Co., 526 U.S. 380, 389 (1999). Accordingly the
Court defers to Custons’ classification ruling only to the extent
it has the power to persuade. See Heartland By-Products, Inc. V.
United States, slip op. 00-1287, 00-1289 (Fed. G r. Aug. 30,
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judgnment of a classification issue is therefore appropriate “when
there is no genuine dispute as to the underlying factual issue of
exactly what the nerchandise is.” 1d.

The nerchandi se at issue is synthetic thernpsetting? polyner-
based® powder paint, or powder coating.* See Pl.’s Mem Supp. Mdt.
Summ  J. at 4 (“Pl.’s Mem”); Esquivel Decl. at Y11. The parties
agree that the powder paints are made of epoxy resins, polyester

resins, or a conbination of epoxy and pol yester (“hybrid”) resins®

2001). Moreover, although there is a statutory presunption of
correctness that attaches to Custons’ classification decisions,
see 28 U . S.C. 82639 (a)(1), that presunption is not relevant
where the Court is presented with a question of law in a proper
nmotion for summary judgnent. See Universal Elecs., 112 F.3d at
492.

Ther noset descri bes “any of a group of polyners that soften
when initially heated, then harden and condense in bul k and
retain a permanent shape; they cannot be softened or reprocessed
by reheating.” Academic Press Dictionary of Science and

Technol ogy 2206(1992).

A polyner is a “[s]ubstance nade of giant nol ecul es forned
by the union of sinple nolecules . . . .7 MGawH Il Dictionary
of Scientific and Technical Terns 1462 (4'" ed. 1989).

4 Powder paints” and “powder coatings” are used
i nt erchangeably by both parties to describe the merchandi se.
See Pl.’s Mem at 13; Bierwagen Aff. at {7; Rodriguez-Maceda Aff.
at 919.

Resins are “any natural or synthetic organic conpound
consisting of a noncrystalline or viscous |liquid substance.” The
New Encyl opedia Britannica Vol. 9, 1038 (15'" ed. 1986).
Cenerally, the termresin is used “to designate any pol yner that
is a basic material for plastic.” | UPAC Congress/ Gener al
Assenbly, Definition of Ternms Relating to Reactions of Polyners
and to Functional Polyneric Materials, at 2.2 (July 2001),
avai lable at http://ww.iupac.org.htm; see also Van Nostrand's
Scientific Encycl opedia 2240, 2428 (7'" ed. 1989); MG aw Hill
supra note 3, at 1604. As a conponent of powder paints, resins
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inprimry forms, together with pignents, extenders, nodifiers, and
cross-linkers or curing agents. See Pl.’s Stnt. Undi sputed Facts
(“Pl.”s Stm.”) at 718; Def.’s Resp. Pl."s Stnt. (“Def.’s Resp.”)
at 118.

The parties also agree that powder paints are produced in a
three-part manufacturing process involving blending, nelting
(extrusion), and grinding together all of the aforenentioned
conponents. See Pl.’s Stnt. at 9124-27; Def.’s Resp. at 1124-27.
Furthernore, the parties agree that powler paints are applied to
the substrate® with an el ectrostatic spray nozzle/gun.’ The powder
particles are charged electrostatically at the tip of the spray
nozzle/gun and cling to the substrate, which has the opposite
char ge. See Pl.’s Stmt. at 918; Def.’s Resp. at ¢{8. Heat is
required to “cure” the applied powder paint, resulting in a
thernoset coating. See Pl.’s Stnt. at 34; Def.’s Resp. at {31;
Esqui vel Dec. at Y11. The primary purpose of the powder paint is
to form this protective coating. See Pl.’s Stm. at 1130-31;

Def.’s Resp. at 1130-31.

hel p with adhesion, disperse pignent, and “tend to pronote good,
integral, functional properties, such as inpact resistance.”
Figlioti Dep. at 63.

A substrate is the “[b]asic surface on which a materi al
adheres, for exanple, paint or lamnate.” MGawH Il, supra
note 3, at 1850.

'Def endant refers to the electrostatic charging device as a
“spray gun”; Plaintiff refers to it as a “spray nozzle.” See
Pl.’s Stnt. at 930; Def.’s Resp. at 130.
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Bot h parti es agree on what constitutes the basic conponents of
the paint and howit is used. Although the parties disagree as to
whet her the powder coating is “principally” nade of plastic,?® our
anal ysis leads us to conclude that there is no genuine issue of
mat eri al fact regardi ng the conposition of the subject nmerchandi se

and summary judgnent, in favor of the Defendant, is appropriate.

Di scussi on

The HTSUS consists of (A) the General Notes; (B) the General
Rules of Interpretation; (C the Additional U S. Rules of
Interpretation; (D) sections I to XXII, inclusive (enconpassing
chapters 1 to 99, and including all section and chapter notes,
article provisions, and tariff and other treatnent accorded
thereto); and (E) the Chem cal Appendi x.

The General Rules of Interpretation (“CGRI”) to the HISUS
govern the proper classification of all nerchandise. See Carl

Zeiss, Inc. v. United States, 195 F. 3d 1375, 1379 (Fed. Cr. 1999).

GRI 1 is the first rule for determ ning classification cases and
states, “for legal purposes, classification shall be determ ned

according to the terns of the headi ngs and any rel ative section or

8\Whet her the subject nerchandi se consists principally of
plastic is at issue because the Explanatory Note to Chapter 3210
specifically excludes “powder paints consisting principally of
plastics,” and refers to Chapter 39, which covers “Plastics and
Articles thereof” as the proper chapter for classification of
such nerchandi se. See discussion infra note 13 and pp. 15-17.
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chapter notes . . . .” CRl 1, HTSUS; see also Olando Food Corp.

v. United States, 140 F.3d 1437, 1440 (Fed. Cir. 1998); Harnoni zed

Commodi ty Description and Codi ng System Explanatory Notes (2d ed.
1996) (“Explanatory Notes”) at GR 1(V) (“[T]he terms of the
headi ngs and any relative Section or Chapter Notes are paranount,
i.e., they are the first consideration in determning
classification.”). If the neaning of a termis in dispute, then
the correct neaning is determned by the termis comobn neani ng.

See Sarne Handbags Corp. v. United States, 24 T __, _, 100 F.

Supp. 2d 1126, 1133 (2000). To determ ne the comopn neani ng of a
tariff term the court may “rely upon its own understandi ng of the
terms used, and it my consult |exicographic and scientific
authorities, dictionaries, and other reliable information.” Baxter

Heal t hcare Corp. of Puerto Rico v. United States, 182 F.3d 1333,

1338 (Fed. Gr. 1999) (quoting Brookside Veneers, Ltd. v. United

States, 847 F.2d 786, 789 (Fed. GCr. 1988)). A ternis common and

commerci al meanings are presunmed to be the sane. See Carl Zeiss,

Inc., 195 F.3d at 1379.

The subject nerchandise is classifiable as “resins in primary
fornm’ under headi ng 3907, HTSUS.

The terns of heading 3907, the Chapter Notes to Chapter 39,
and the rel evant Expl anatory Note nmake cl ear that powder paints are

prima facie classifiable under heading 3907, HTSUS. Headi ng 3907

i ncludes “[p]olyacetals, other polyethers and epoxide resins, in
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primary forns: Epoxide resins,” 3907. 30. 00, HTSUS, and
“pol ycarbonates, alkyd resins, polyallyl esters and other
pol yesters, in primary fornms: OQher,” 3907.99.00, HTSUS. Powder
pai nts have as their mai n ingredient polymer resins that are either
epoxy-based, polyester-based, or epoxy-polyester hybrids. See
Def.’s Stmt. Material Facts (“Def.’s Stnt.”) at 110; Pl.’s Resp.
Def.’s Stnt. (“Pl.’ s Response”) at 910.

The Chapter Notes to Chapter 39 explain that resins in powder
formare resins in “primary form?” Chapter 39, Note 6, HTSUS
(explaining that the expression “primary fornms” can apply to
powder s) . The relevant Explanatory Note clarifies that, for
pur poses of Chapter 39, primary form powders:

may consist of [] unplasticised naterials which becone

plastic in the noul ding and curing process . . . ; these

materials may incorporate fillers . . . , colouring
matter or other substances cited in Item (1) above.

Powders may be used, for exanple, to coat objects by the

application of heat with or without static electricity.

Expl anatory Notes at 597.° The additional materials cited in Item

°The Expl anatory Notes “provide a conmmentary on the scope of
each heading of the Harnonized [Tariff] System and are thus
useful in ascertaining the classification of nerchandi se under
the system” H R Conf. Rep. No. 100-576, at 549 (1988),
reprinted in 1988 U S.C.C. A N 1547, 1582. It has |ong been
established that, “[w] hile the Explanatory Notes do not
constitute controlling | egislative history, they do offer
gui dance in interpreting HTS[US] subheadings.” Lonza, Inc. v.
United States, 46 F.3d 1098, 1109 (Fed. G r. 1995) (i nternal
citations omtted); Russell Stadelman & Co. v. United States, 23
aT _ ., _, 83 F. Supp. 2d 1356, 1359 n.6 (1999)(noting that
Expl anatory Notes help to define Congress’s intended neaning of a
tariff term, aff’d, 242 F.3d 1044 (Fed. Cr. 2001).
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1 include “substances necessary for [curing,] such as hardeners
(cross-1linking agents)” and “other materials such as pl asti ci sers,
stabilisers, fillers and colouring matter, chiefly i ntended to give
the finished products special physical properties or other
desirabl e characteristics.” 1d. at 596.

Al though Plaintiff and Custons agree that resins in primry

formare the main i ngredi ent of the powder paints, Plaintiff clains

that once all the constituent materials -- the resins, pignments,
extenders and nodifiers, and cross-linkers -- are nelted together
and passed through the extruder, the resins are “consuned.” See

Pl.’s Stnt. at 725-26. As a result, according to Plaintiff, the
resins no longer exist inprimry form See id. at 7142. Plaintiff
further states that because other ingredients are necessary to the
conposition of the nmerchandi se, the nerchandise is “nore than” just
resins in primary form See Pl.’s Mem at 6-7.

Al of the materials in the powder paint are accounted for in
the Explanatory Note, refuting Plaintiff’s argunment that the
nmer chandi se cannot be classified as a primary form because it is
“nore than” just resins. Also, nerely because materials other than
resins are necessary ingredients of powder paints does not, as
Plaintiff suggests, nean that the resins are not in primary form
Here the pignents inpart color and the fillers produce desired
shades and hues, see Pl.’s Stm. at 18, and thus serve only to

give the finished powder paint “special physical properties or
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other desirable characteristics,” as contenplated by the
Expl anatory Note.!® Explanatory Notes at 596.

Mor eover, substances necessary for curing, such as the cross-
linkers, are also specifically provided for by the Explanatory
Note. See id. Both Plaintiff and Custons agree that although in
t he extrusion process the resins and cross-linkers are nelted, the
extrusion process is strictly controlled so that just enough heat
is added to allow the pignents and extenders to be thoroughly
di spersed throughout the powder paint, wthout causing the resins
to cross-link.! See Esquivel Decl. at Y9(b); see also Pl.’s Mem
at 8, Def."s Reply Pl."’s Mem at 17 (“Def.’s Mem”).* 1t is during
the thernosetting process that resins cross-link, and this process

does not occur until the applied powder paints are cured. See

plaintiff refers to powder coatings as “pol ymers which
generally contain pignents, fillers and additives.” Govesan
Anerica Corp, Powder Coating Sem nar, at Chap. 10, Def. App. At
Ex. 5. The enphasis on “polyners” as the primary ingredient
further supports this court’s analysis that the powder paints are
resins in primary form

1UCross-linking is defined as “the attachment of chains of a
pol ymer to one another to make the polymer into a single network
with increased strength and resistence to solvents.” Academ c
Press Dictionary, supra note 2, at 551.

2Pl aintiff and Custons agree on the powder paint’s three-
step manufacturing process, citing extensively to the declaration
of Juan Esquivel, the Chief Chem st and Laboratory D rector of
Govesan, S. A, in support of their understanding of this
manuf acturing process. See Pl.’s Brief passinm Def.’s Brief
passim The parties do not, however, agree on how to define
“primary form” which is a question of law for the Court to
deci de.
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Esqui vel Decl. at f11. Because the resins only becone cross-|inked
as part of the curing process, they are not “consumed” in the
extrusion process, but rather may, although part of a finished,
manuf act ured product, be considered “resins in primary form” as
that tariff termis properly interpreted.!® See Explanatory Note
at 597 (noting that powders in primary formcontain “unpl astici sed
materials which beconme plastic in the noulding and curing

process”); see also Expancel, Inc. v. United States, slip op. 00-

19, at 6 n.5 (CT Feb. 18, 2000) (holding that finished products
may be considered primary fornms); HQ 951239 (Aug. 11, 1992)

(concluding that polyester/epoxy powder coatings |ike those at

BChapter Note 1 to Chapter 39 provides further support for
the conclusion that the powder paints at issue are properly
cl assified under headi ng 3907, HTSUS. Chapter 39 covers
“Plastics and Articles thereof”; Chapter Note 1 defines
“plastics” as “those materials of headings 3901 to 3914 which are
or have been capable either at the nonment of polynerisation or at
sone subsequent stage, of being fornmed under external influence
(usually heat and pressure, if necessary with a solvent or
pl asticiser) by noul ding, casting, extruding, rolling or other
process into shapes which are retained on the renoval of the
external influence.” Chapter 39, Note 1, HTSUS. The powder
pai nts, as “pol yacetals, other polyethers and epoxide resins, in
primary fornms: Epoxide resins,” under 3907.30.00, HTSUS, and
“pol ycar bonat es, al kyd resins, polyallyl esters and other
polyesters, in primary forms: O her” under 3906.99. 00, HTSUS, are
“materials of headings 3901 to 3914.” 1d. The powder coatings
contain thernosetting resins that are capable of being processed
into a shape which is retai ned upon the renoval of the external
heat influence. See Esquivel Decl. at {11; see also Pl.’s Reply
Br. at 13, 20; Def.’s Mem at 18. Mreover, the Encycl opedi a
Britannica considers resins “not clearly differentiated from
pl astics.” The New Encycl opedia Britannica, supra note 5, at Vol
9, 1038. Thus, the powder coatings are properly included in the
statutory definition of “plastics.”
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i ssue here neet the definition of the term“primary forni).

As additional support for this conclusion, the Explanatory
Not e descri bes exactly how the subject nmerchandise is used: the
powder paint coats objects through the application of heat and
static electricity. See Explanatory Notes at 597. Al so, the
Expl anatory Notes to heading 3907 describe sonme of the uses of
epoxi de resins and certain polyesters, such as "“al kyd resins” and
“polyallyl esters,” to include surface-coatings, coatings and
varni shes. See id. at 607; see also HQ 955334 (Mar. 10, 1995).%

It is clear fromthe ternms of heading 3907, HTSUS, and the
rel evant Chapter and Explanatory Notes that Custonms correctly
classified powder coatings as “resins in primary fornf under

headi ng 3907, HTSUS.

1. Wether powder paints are al so classifiable under 3210, HTSUS
Plaintiff suggests that powder paints are classifiable as
“other paints” pursuant to 3210, HTSUS. W find that the subject

merchandi se is not prima facie classifiable under 3210, HTSUS, and

thus we need not conduct a GRI 3 analysis to address whether

YAs discussed infra, the Explanatory Notes to subheadi ng
3210, HTSUS, exclude these powder paints, specifically referring
to Chapter 39 as the proper chapter for classification of the
type of nerchandi se at issue. Subheading 3907, HTSUS, is the
only possi bl e headi ng under which the powder paints at issue
could be classified in Chapter 39.
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headi ng 3907, HTSUS, or heading 3210, HTSUS, is nore specific.?®
The parties disagree over the nmeaning of the term “paint.”

The neaning of a tariff termis a question of law. See Brookside

Veneer Ltd., 847 F.2d at 788. Nowhere in the statute or the

| egislative history is the term*®“paint” defined. W nust therefore
| ook to the comon neaning of “paint” as defined by dictionaries,
| exi cographic and scientific authorities and other reliable

sources. See Baxter Healthcare, 182 F.3d at 1338.

Plaintiff clainms that paint is not limted to substances in

@GRl 3 provides:

When, by application of rule 2(b) or for any other
reason, goods are, prima facie, classifiable under two
or nore headings, classification shall be effected as
fol | ows:

(a) The headi ng which provides the nost specific
description shall be preferred to headings providing a
nore general description. However, when two or nore
headi ngs each refer to part only of the materials or
substances contained in mxed or conposite goods or to
part only of the itens in a set put up for retail sale,
t hose headi ngs are to be regarded as equal ly specific in
relation to those goods, even if one of them gives a
nore conpl ete or precise description of the goods.

(b) Mxtures, conposite goods consisting of
different materials or made up of different conponents,
and goods put up in sets for retail sale, which cannot
be classified by reference to 3(a), shall be classified
as if they consisted of the material or conponent which
gives them their essential character, insofar as this
criterion is applicable.

(c) When goods cannot be classified by reference to
3(a) or 3(b), they shall be classified under the headi ng
whi ch occurs last in nunerical order anong those which
equal ly nmerit consideration.

GRlI 3, HISUS.
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liquid form According to Van Nostrand’ s Scientific Encycl opedi a,

supra note 5, at 2117, “paint” is a term*“used to describe a w de
variety of materials designed to adhere to a substrate and act as
a thin, plasticlike layer.” This court has previously accepted
this definition of paint, as well as that portion of the Van
Nostrand’s definition that explains that “[p]laints are avail able
for decorative, protective and other purposes. . . . Protective
uses include shielding netals from corrosion [and] protecting
pl astics from degradation caused by ultraviolet light . . . ."1®

GCeneral Mdtors Corp. v. United States, 15 CT 372, 379, 770 F.

Supp. 641, 647 (1991)(internal quotations and citations omtted),

rev'd on other grounds, 976 F.2d 716 (Fed. Cir. 1992)). Plaintiff

argues that according to these definitions, paint does not require
a liquid medi um

Def endant, on the other hand, offers alternative dictionary
definitions that do require “paints” to be in liquid form

According to MG awHill, supra note 3, at 1356, paint is “[a]

m xture of a pignent and a vehicle, such as oil or water, that
together forma liquid or paste that can be applied to a surface to

provi de an adherent coating that inparts color to and often

*The powder paints at issue are used to coat objects for
i ndustrial purposes, providing protection from environnmental
el emrents that woul d otherw se cause the substrate to rust or
deteriorate. See Rodriguez-Maceda Aff. at f13. Govesan al so
produces powder coatings which provide ultra-violet protection
and corrosion resistance. See Pl.’s Mem at Ex. 2.
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protects the surface.” The MerriamWbster’s Collegiate Dictionary

& Thesarus, available at http://ww. mw. com htm (“Merriam

Webster”), defines paint in relevant part as, “a mxture of a
pignent and a suitable liquid to forma closely adherent coating
when spread on a surface in a thin coat ”

The Court is unable to discern the proper nmeani ng of the term
“paint” fromthese dictionary definitions. W therefore turn to

t he Expl anatory Notes, see supra note 9, to clarify the neaning of

that tariff term

The Expl anatory Note to headi ng 3210 excl udes “[p] owder paints
consisting principally of plastics and containing additives and
pi gnents, used for application of static electricity” from that
headi ng, and i ndi cates that such nerchandi se is properly classified
under Chapter 39. Explanatory Notes at 498 (enphasis added). In

H1l.M/Fathom 1Inc. v. United States, the court held that the

Expl anat ory Notes are “persuasi ve authority for the Court when t hey
specifically include or exclude an item from a tariff heading.”

H1l.M/Fathom 21 CT 776, 779, 981 F. Supp. 610, 613 (1997)

(citing Bausch & Lonmb, 21 CIT at 174-75, 957 F. Supp. at 288).

Applied here, the effect of the Explanatory Notes 1is to
specifically exclude powder paints such as those at issue fromthe
tariff heading: the subject nerchandise consists of plastics,
contains additives and pignments, and is applied through an

el ectrostatic spray nozzl e/ gun. Moreover, the paints that are
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specifically included in the Explanatory Note to headi ng 3210 all
requi re an aqueous, non-aqueous, or sinply “liquid” nmedium?!” See
Expl anatory Notes at 496; see also HQ 085594 (Jan. 29, 1990)
(concluding that to be included in heading 3210, goods nust be
“dispersed in a liquid nediunt).

Plaintiff and Defendant disagree as to whether the powder
pai nts consist principally of plastics. See Def.’s Stm. at 110;
Pl.”s Resp. at ¢{10. As previously discussed, the subject
nmer chandi se is considered a plastic for classification purposes,
and resins give the subject nerchandise its plastic character.
Resins are the | argest single conponent of the subject nerchandi se,
which contains nore than fifty percent resins by weight. See
Def.’s Stnt. at 910; Esquivel Decl. at Y10 (tables).!® Because

these resins are the main ingredient of the powder paints, the

17 Aqueous” neans “[r]elating to or made with water.” See
MGawH |l, supra note 3, at 114. *“Nonagueous” means
“Iplertaining to a solution or liquid containing no water.” See
id. at 1280.

8According to Juan Esquivel’'s declaration the powder paints
contain, approximately, the foll ow ng amunt of resins, by
wei ght :

REB- 8463 Epoxy Resin 58%
REB- 6484 Epoxy Resin 57%
RPB- 885 Pol yester Resin 59%
RPB- 6358 Pol yester Resin 57%
RHB- 754 (hybri d) Pol yest er Resin 34% Epoxy Hardner 22%
RHB- 579 (hybri d) Pol yester Resin 56% Epoxy Hardner 37%

Esqui vel Decl. at 10 (tables).
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subj ect merchandi se consists “principally” of plastics.?

In this case, the Explanatory Notes control our understandi ng
of the tariff term“paint,” and | ead us to conclude that the powder
paints at issue are not properly considered “paint” for
cl assification purposes. Consequently, the subject nerchandise is

not prima facie classifiable under headi ng 3210, HTSUS.

®plaintiff argues that the powder paints “are not
"principally conprised of epoxide, polyester, or hybrid resins
even if the principal ingredient used to manufacture each coating
is a polymer” because “[t]here is no primary or key ingredient
whi ch characterizes powder coatings.” Pl.’s Resp. at { 10. This
argunment inproperly tries to inport the essential character
anal ysis of GRI 3(b) by focusing on the “key ingredient” of the
powder paints, rather than the ingredient that conprises the
majority of the subject merchandise. “Principally,” in this
case, neans the chief ingredient. See Merriam Whbster, supra
page 15. Although the subject nerchandi se has a uni que
conbi nation of ingredients, the interaction of all of which are
necessary to the function of the powder paint, see Figlioti Dep.
at 56-57, resins make up the | argest percentage of the goods by
wei ght. Therefore, the powder paints are primarily plastics, in
the formof resins that can be heated in order to hold their
shape. Consistent with this view, Custons originally classified
the hybrid resins in accordance with which resin -- epoxy or
pol yester -- was principal, i.e., predom nated by weight. See
Chapter 39, Note 4, HTSUS. Plaintiff’s essential character
analysis is therefore irrel evant.
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I11. Whether parts of the affidavits or declarations submtted by
Plaintiff should be stricken.

To the extent that the affidavits and declarations contain
| egal argunents and conclusions of law, this Court treats them as

argunment or disregards them as appropri ate.

Concl usi on
Pursuant to GRI 1, we find that the powder paints at issue are
classifiable as “resins in primary fornf under headi ng 3907, HTSUS,
and are not classifiable as “other paint” under heading 3210

HTSUS. Summary judgnment is accordingly granted for the Defendant.

Donal d C. Pogue
Judge

Dat ed: Sept enber 28, 2001
New Yor k, New Yor k
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United States Court of International Trade

GOVESAN AMERI CA CORP.

Pl aintiff,

v BEFORE: Pogue, Judge

UNI TED STATES, Consol . Court No. 97-10-01833

Def endant .

Judgnent
This action has been duly submtted for decision, and this
Court, after due deliberation, has rendered a deci si on herein; now,
in conformty with that decision, it is hereby
ORDERED that Defendant’s notion for summary judgnent is
granted; and it is further
ORDERED t hat Plaintiff’s notion for summary judgnment is denied

and a final judgnent is entered for Defendant.

Donal d C. Pogue
Judge

Dat ed: Sept enber 28, 2001
New Yor k, New York



